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The Scottish Government introduced the Criminal Justice and Licensing (Scotland) Bill in the 
Parliament on 5 March 2009.  It includes provisions which seek to discourage the use of short 
custodial sentences (six months or less) in cases where other appropriate sentencing options 
are available. 
 
This briefing looks at: 
 

• proposals in the Bill relating to short custodial sentences 
• current use of short custodial sentences 
• views of the Scottish Prisons Commission on the use of short custodial sentences 

 
 



 

  
 

2

THE BILL 
 
Section 17 of the Criminal Justice and Licensing (Scotland) Bill [as introduced] (‘the Bill’) seeks 
to discourage the use of short custodial sentences – defined in the Bill as those of six months or 
less – in cases where other appropriate sentencing options are available.  The Policy 
Memorandum published along with the Bill states that: 
 

“We want to make it clear that sentencers should not impose a custodial sentence of 
six months or less, unless the particular circumstances of the case lead them to 
believe that no other option would be appropriate.  We are also legislating to provide 
that the sentencer must explain in court the circumstances which made them 
conclude that only a custodial sentence could be imposed. 
Reducing the number of custodial sentences of six months or less is a policy priority 
because of the strong evidence from all quarters that they are ineffective and make it 
harder for the Scottish Prison Service to invest the time needed in intensive 
rehabilitation of more serious offenders.  Whilst eliminating such sentences 
altogether would not solve prison overcrowding, reducing their number has the 
potential to diminish churn and wasted activity in the prison system.  We wish to steer 
judges away from custodial sentences while giving them options which offer real 
opportunities for rehabilitation but also impose effective (and tough) restrictions on 
offenders, and making it clear that judicial discretion remains intact.” (paras 69-70) 

 
The Bill would not prevent courts from imposing short custodial sentences.  It does, however, 
provide that a court may only impose such a sentence where it “considers that no other method 
of dealing with the person is appropriate” (section 17(2) of the Bill).  It goes on to state that the 
court must state its reasons for reaching this view.  The cogency of any justification put forward 
for imposing a short custodial sentence could, where an offender appeals against sentence, be 
considered by the appeal court. 
 
It is clear that the Scottish Government hopes to encourage a move away from the use of short 
custodial sentences to greater use of community sentences.  It has clearly stated on various 
occasions its conviction that there is scope to make more use of community penalties in place of 
short custodial sentences.  For example, following a review of community penalties: 
 

“The Government believes that penalties which involve the offender having to give 
something back to their community should be increasingly used as an alternative to 
prison, in cases where prison is not a necessary response to protect public safety.  
Prison should not be used as ‘bed and board’ when the opportunity exists for victims 
and communities to benefit from penalties rather than pay for a second time.  
Reparative penalties are less costly and allow the offender to undertake work from 
which he or she may benefit – by acquiring new skills or, quite simply, getting back 
into some form of routine.” (Scottish Government 2007, p 11) 

 
As indicated by figures set out below, most of the custodial sentences currently imposed by 
Scottish courts fall within the Government’s definition of a short custodial sentence.  The extent 
to which the use of such sentences might change will depend on a number of factors, including: 
 

• information available to the courts on the effectiveness and availability of alternative 
sentencing options – in particular community sentences (eg does local provision for 
community sentences appear to be adequate in terms of providing high quality 

http://www.scottish.parliament.uk/s3/bills/24-CrimJustLc/b24s3-introd.pdf
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interventions that are able to start without undue delay?) 

• any relevant sentencing guidelines produced by the proposed Scottish Sentencing Council 
 
Separate SPICe briefings look at provisions of the Bill dealing with community sentences and 
the planned Scottish Sentencing Council. 
 
Factors which could influence the use of short custodial sentences may not, however, all push 
courts towards less use of such sentences.  For example, in relation to the problem of knife 
crime, the Cabinet Secretary for Justice has said that he would not be unhappy if a future 
Scottish Sentencing Council were to produce sentencing guidelines to the effect that there 
“should be a presumption that an individual will go to prison if they are found carrying a knife 
unless there are strong mitigating factors” (Scottish Government 2008a, p 4).  As indicated by 
figures set out later in this briefing (see Table 3), many offenders convicted of handling an 
offensive weapon have in the past been dealt with by way of non-custodial sentences. 
 

SENTENCING AND PRISON STATISTICS 
 
This section considers statistics on the use of the various sentencing options available to courts 
in Scotland – including short custodial sentences – and their impact on prisoner numbers. 
 

All Sentences 
 
The Scottish Government’s statistical bulletin Criminal Proceedings in Scottish Courts, 2007/08 
(2009) notes that in 2007/08 the Scottish courts sentenced offenders on a total of 133,076 
occasions.  The main penalties imposed in relation to those offenders were: 
 

• 16,686 custodial sentences – mainly imprisonment (13,530) and detention in a young 
offenders institution (3,130) 

• 16,674 community sentences – mainly probation (8,984), community service orders 
(5,593), restriction of liberty orders (1,151) and drug treatment and testing orders (817) 

• 83,055 financial penalties – fines (81,742) and compensation orders (1,313) 
• 16,661 other sentences – mainly admonition (15,955) and absolute discharge (427) 

 
Table 1: Persons with a charge proved by main penalty, 1998/99 – 2007/08 (numbers) 
Main penalty 1998/99 1999/00 2000/01 2001/02 2002/03 
Custody 14,408 14,168 13,837 14,858 15,614
Community sentence 11,772 11,034 11,200 12,494 14,248
Financial penalty 92,631 85,406 71,759 77,359 79,888
Other sentence 14,146 12,812 11,799 12,378 13,077
Total 132,957 123,420 108,595 117,089 122,827
      
Main penalty 2003/04 2004/05 2005/06 2006/07 2007/08 
Custody 14,785 15,012 15,079 16,714 16,686
Community sentence 13,942 15,315 15,973 16,073 16,674
Financial penalty 86,094 84,932 82,194 84,820 83,055
Other sentence 13,698 14,474 14,955 16,756 16,661
Total 128,519 129,733 128,201 134,363 133,076
Source: Scottish Government 2009, table 7 

http://www.scotland.gov.uk/Publications/2009/04/27103325/0
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Table 1 sets out figures for the above categories of sentence between 1998/99 and 2007/08.  
There was, during the ten year period covered by the table, a 42% increase in the use of 
community sentences.  There was also a 16% increase in the use of custodial sentences. 
 
Table 2 indicates the proportion of sentences falling within each of the four categories.  It shows 
how the above mentioned growth in the use of community sentences means that custodial and 
community sentences now form a similar proportion of total sentences handed out in a year. 
 
Table 2: Persons with a charge proved by main penalty, 1998/99 – 2007/08 (percentages) 
Main penalty 1998/99 1999/00 2000/01 2001/02 2002/03 
Custodial sentence 11 11 13 13 13
Community sentence 9 9 10 11 12
Financial penalty 70 69 66 66 65
Other sentence 11 10 11 11 11
Total 100 100 100 100 100
      
Main penalty 2003/04 2004/05 2005/06 2006/07 2007/08 
Custodial sentence 12 12 12 12 13
Community sentence 11 12 12 12 13
Financial penalty 67 65 64 63 62
Other sentence 11 11 12 12 13
Total 100 100 100 100 100
Source: Scottish Government 2009, table 7 
 
Of course, the balance between the different sentencing options varies greatly depending upon 
the type of crime committed by the offender.  Table 3 shows the proportion of sentences falling 
within each of the four categories for a selection of offences (plus figures for the total number of 
offenders sentenced for those offences). 
 
Table 3: Persons with a charge proved by main offence and main penalty, 2007/08 (percentages) 
Main offence type Custodial 

sentence 
Community 
sentence 

Financial 
penalty 

Other 
sentence 

Total 
(% and no.) 

Serious assault/attempted murder 48 37 12 3 100 1,721
Housebreaking 47 27 14 12 100 1,868
Handling an offensive weapon 29 33 27 11 100 3,418
Shoplifting 26 16 37 21 100 8,407
Common assault 14 21 46 18 100 15,460
Breach of the peace 11 11 56 22 100 17,410
Motor vehicle offences 2 3 92 3 100 45,148
Source: Scottish Government 2009, tables 8(a) and 8(b) 
 

Custodial Sentences 
 
Table 4 sets out information on the lengths of custodial sentences imposed by the Scottish 
courts.  It clearly shows that most custodial sentences are for six months or less.  However, the 
proportion of custodial sentences falling within that category in 2007/08 was the lowest during 
the five year period covered by the table (approximately 75% of all custodial sentences in 
2007/08). 
 
The average length of a determinate sentence in 2007/08 was 7% higher than in 2006/07, 
although not the highest in the five year period covered by Table 4. 
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Table 4: Persons receiving a custodial sentence by length of sentence, 2003 – 2007/08 
(percentages) 
Length of sentence 2003/04 2004/05 2005/06 2006/07 2007/08 
Up to 3 months 51 52 53 53 50
Over 3 to 6 months 27 28 26 26 25
Over 6 to 24 months 14 13 13 14 17
More than 2 years1 8 7 7 7 7
Total 100 100 100 100 100
Average sentence (days)2 257 238 228 228 244
Source: Scottish Government 2009, tables 7 and10 with additional data from Scottish Government officials 
 
The average length of custodial sentence varies greatly depending upon the type of crime 
committed by the offender.  Table 5 provides information on the lengths of custodial sentences 
imposed for a selection of offences (plus figures for the total number of offenders given 
custodial sentences for those offences). 
 
Table 5: Persons receiving a custodial sentence by main offence and length of sentence, 2007/08 
(percentages) 
Main offence type Up to 3 

months 
Over 3 to 6 

months 
Over 6 to 

24 months 
More than 
2 years3

Total 
(% and no.) 

Serious assault/attempted murder 2 6 56 36 100 824
Housebreaking 32 39 23 5 100 876
Handling an offensive weapon 33 32 33 2 100 990
Shoplifting 63 33 4 - 100 2,187
Common assault 49 36 14 1 100 2,140
Breach of the peace 81 14 5 - 100 1,830
Motor vehicle offences 34 42 23 1 100 1,074
Source: Scottish Government 2009, table 10 
 
As noted above, the average length of a determinate sentence increased between 2006/07 and 
2007/08.  This increase was particularly marked in relation to custodial sentences imposed for 
handling an offensive weapon where there was a 35% increase in average length of sentence 
(from 161 days to 217 days).4

 

Prison Population 
The population of Scotland’s prisons includes:5

 
• sentenced population – serving a custodial sentence 
• remand population – remanded in custody awaiting trial or final sentencing 
• fine default population – serving a period in custody following a failure to pay a fine 

 
The Scottish Government’s statistical bulletin Prison Statistics Scotland, 2007/08 (2008b, table 
1) notes that in 2007/08 the average daily population in Scotland’s prisons was 7,376,6 
comprising of: 
                                            
1 Including life sentences and indeterminate detention. 
2 Excluding life sentences and indeterminate detention. 
3 Including life sentences and indeterminate detention. 
4 See Scottish Government 2009, p 3. 
5 Unless stated otherwise, the term ‘prison’ (and related phrases) is used in this briefing to cover both prisons and 
young offenders institutions. 
6 The figure of 7,376 excludes prisoners released on home detention curfew.  It should also be noted that the actual 
number of prisoners held on any one day may differ significantly from the average figure for the year. 

http://www.scotland.gov.uk/Publications/2008/08/14143909/0
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• sentenced population7 – 5,786 
• remand population – 1,560 
• fine default population – 29 
• civil prisoners – 1 

 
It is worth highlighting the difference between figures for ‘average daily prison population’ and 
‘prison receptions’.  The above statistical bulletin produces figures for both.  Although 
‘receptions’ are not equivalent to persons received, they do provide an approximate indication of 
the number of people sent to prison.8  The difference between the two sets of figures is 
important because: 
 

• where people are sent to prison for short periods their impact on the average daily 
population figures is less 

• the processing of a new prisoner can involve significant levels of work for the Scottish 
Prison Service, even if that prisoner will not be spending a long period in custody 

 
As noted above, the average daily population in Scotland’s prisons during 2007/08 was 7,376.  
Of these, 78% were sentenced prisoners, 21% remand prisoners and less than 1% fine default 
prisoners.  However, turning to figures in the same statistical bulletin for prison receptions (a 
total of 40,791 in 2007/08), 55% were remand receptions and 9% fine default receptions.9

 
Thus, focussing purely on figures for average prison population can give a distorted view of the 
pressures placed on the Scottish Prison service by particular categories of prisoner.  This is 
particularly important, for the purposes of this briefing, when looking at figures for prisoners who 
have been given short custodial sentences. 
 
The following information relates to prisoners who are in custody after receiving a custodial 
sentence (ie excluding remand and fine default prisoners):10

 
• average daily prison population in 2007/08: 

− prisoners with sentences of less than 6 months – 541 (9% of total) 
− prisoners with sentences of 6 months or more – 5,245 (91% of total) 

• prison receptions in 2007/08: 
− prisoners with sentences of less than 6 months – 8,191 (58% of total) 
− prisoners with sentences of 6 months or more – 6,014 (42% of total) 

 
The above figures show that, whilst prisoners serving short custodial sentences make up a 
relatively small part of the average prison population, they make up a much larger part of prison 
receptions. 
 

 
7 Including prisoners recalled from supervision/licence. 
8 More information on the technical meaning of ‘receptions’ is set out in bulletin Prison Statistics Scotland, 2007/08 
(Scottish Government 2008b, p 61). 
9 See Prison Statistics Scotland, 2007/08 (Scottish Government 2008b) table 16. 
10 Figures taken from Prison Statistics Scotland, 2007/08 (Scottish Government 2008b) tables 4, 5, 23 and 27.  It 
may be noted that the figures are broken down by length of sentence, not by the length of time the prisoner actually 
spends in custody.  The information for ‘prisoners with sentences of 6 months or more’ includes those who have 
been recalled from supervision/licence. 
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It is noticeable that the number of prison receptions for less than six months is, at 8,191, 
considerably lower than the number of persons given custodial sentence by the courts (where 
the figure for short custodial sentences in 2007/08 was 12,646).  Direct sentenced receptions to 
prisons are counted differently from custodial disposals in the court proceedings statistics for 
two main reasons.  Firstly, a number of offenders will have been held on remand prior to 
sentencing and, as a result, served the required number of days before being sentenced.  This 
is more likely to be the case for shorter sentences, and such cases would be included in the 
court statistics, but excluded from the sentenced prison receptions.  Secondly, if a person is 
given custodial sentences for separate sets of charges from the same court on the same day, 
this is reported as multiple custodial sentences in the court statistics, but only one direct 
sentenced reception in the prison statistics. 
 

SCOTTISH PRISONS COMMISSION 
 
The independent Scottish Prisons Commission (chaired by the former First Minister Henry 
McLeish) was convened by the current Scottish Government in 2007.  It was tasked with 
considering various issues relating to the use of custodial sentences.  The Commission’s report 
was published in 2008 – Scotland’s Choice: Report of the Scottish Prisons Commission, July 
2008. 
 
In general terms, the Commission recommended more use of community sentences and less 
reliance on custodial sentences.  In relation to the use of short custodial sentences, it 
recommended that the Scottish Government should legislate to require a court, which would 
otherwise have imposed a custodial sentence of six months or less, to impose a community 
sentence instead, unless the court is satisfied that a custodial sentence should be imposed after 
having regard to a number of factors.  The Commission then set out a list of factors which might 
result in a court imposing a short custodial sentence (instead of a community sentence).  These 
included cases involving: (a) violent and sexual offences raising significant concerns about 
serious harm; and (b) offenders with significant histories of failing to comply with community 
sentences (Scottish Prisons Commission 2008, para 3.36). 
 
The provisions in the Bill on short custodial sentences seek to implement many of the 
Commission’s recommendations in this area, but are less prescriptive in relation to what the 
courts must do (eg the Bill does not set out a list of specific grounds which a court can use to 
justify imposing a short custodial sentence). 
 
In seeking to justify its recommendations on the use of short custodial sentences, the 
Commission said that: 
 

“People imprisoned for short periods, whether to await a trial or to serve a brief 
sentence, cannot be engaged in programmes known to reduce reoffending.  For this 
group, an ever growing proportion of the overall penal population, time in prison has 
only negative consequences.  It removes them from access to any healthy and 
supportive social networks in their communities.  It substitutes in their place a group 
of fellow prisoners with major deficits and anti-social tendencies.  It houses them in 
the parts of a prison where the architecture and security requirements discourage 
responsibility and encourage the dependence that arises from being told when to eat, 
sleep and bathe.  We were not surprised to discover a large body of evidence 
showing that when such people return to their communities, they are more likely than 
those on community sentences, to be reconvicted and reimprisoned.” (Scottish 
Prisons Commission 2008, para 2.22)

http://www.scotland.gov.uk/Publications/2008/06/30162955/0
http://www.scotland.gov.uk/Publications/2008/06/30162955/0
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The Commission’s report includes reference to Scottish Government statistics on offenders who 
are reconvicted after receiving custodial and non-custodial sentences.  The latest available 
versions of these statistics are set out in the Scottish Government statistical bulletin 
Reconvictions of Offenders Discharged from Custody or Given Non-Custodial Sentences in 
2004-05 and 2005-06, Scotland (2008c).  Table 6 reproduces figures on the proportion of 
offenders who are reconvicted within two years of being released from a custodial sentence or 
receiving a non-custodial sentence. 
 
Table 6: Persons reconvicted after being released from a custodial sentence or receiving a non-
custodial sentence in 2004/05 (percentages) 
Disposal in 2004/05 Percentage reconvicted within: 
 6 months 1 year 2 years 
Discharged from custody 35 48 62 
Community service order 20 30 42 
Probation order 34 47 59 
Restriction of liberty order 42 57 71 
Drug treatment and testing order 67 78 88 
Monetary 20 29 41 
Other 15 22 34 
Source: Scottish Government 2008c, table 1 
 
The above statistics are not, by themselves, a reliable indicator of which sentencing options are 
most effective in rehabilitating offenders.  Different disposals tend to be used for different groups 
of offenders (as well as for different types of offence).  For example, a court may be more likely 
to impose a custodial sentence on an offender who has re-offended after previously receiving 
one or more community sentences.  Thus, some disposals may be more commonly used in 
relation to offenders who have a more established criminal lifestyle. 
 
The above points are also important when considering the effectiveness of different types of 
community sentence.  For example, the highest reconviction rate in the above table is for 
offenders receiving a drug treatment and testing order (DTTO) – 88% after two years.  However, 
this disposal has generally been used in relation to drug users who commit crimes to fund their 
habits and have significant criminal histories.  A research project, commissioned by the Scottish 
Executive to assess the effectiveness of DTTOs in reducing recidivism, found that the 
percentage of offenders convicted in the two-year period after receiving a DTTO was lower than 
the percentage convicted in the two years before.  It also found that the decrease in the 
conviction rate was particularly marked among offenders who completed their DTTOs (McIvor 
2004). 
 

http://www.scotland.gov.uk/Publications/2008/06/23143245/0
http://www.scotland.gov.uk/Publications/2008/06/23143245/0
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